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rapist, or thug, on what basis do they apply to any other juvenile 
offender? Is there a line that should be drawn? If so, where, at 
what age, for what offenses, and why? 1 

All fifty states, the District of Columbia, and the federal courts outside 

the District of Columbia provide for the prosecution in adult courts of persons 

under the age of eighteen. 2 Not all states specify a minimum age for transfer 

to the criminal court; of those which do, the minimum age ranges from ten to 

sixteen. 3 In the majority of jurisdictions the decision whether to treat a 

youth as a juvenile or an adult is made by the juvenile court judge according 

to legislatively set standards. 4 While the transfer criteria or standards vary, 

most reflect one or more of the factors suggested by the United States Supreme 

Court in Kent v. United States. 5 These factors include: 

1. The seriousness of the alleged offense to the community and whether 
the protection of the community requires waiver; 

2. Whether the alleged offense was committed in an aggressive, violent, 
pre-meditated or willful manner; 

3. Whether the alleged offense was against persons or against property, 
greater weight being given to offenses against persons especially 
if personal injury resulted; 

4. The sophistication and maturity of the juvenile as determined by 
consideration of his home, environmental situation, emotional 
attitude and pattern of living; 

1John P. Conrad, "Crime and the Child," in Major Issues in Juvenile 
Justice Information and Training: Readings in Public Policy, ed. John C. Hall 
et al. (Columbus, Ohio: Academy for Contemporary Problems, 1981), p. 184. 

2 Barbara Flicker, "Prosecuting Juveniles as Adults: A Symptom of a 
Crisis in the Juvenile Courts," in Hall, Major Issues, p. 351. 

3u.s., Department of Justice, Law Enforcement Assistance Administration, 
Office of Juvenile Justice and Delinquency Prevention, A Comparative Analysis 
of Juvenile Codes, by Jane L. King, Community Research Forum, University of 
Illinois at Urbana-Champaign (Washington, D.C.: Government Printing Office, 
1980), p. 10. 

4Barry C. Feld, "Legislative Policies Toward the Serious Juvenile 
Offender: On the Virtues of Automatic Adulthood," Crime and Delinquency 
27 (October 1980):500. 

5Kent v. United States, 383 U.S. 541, 556-57 (1966). 
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S. The record and previous history of the juvenile; and 

6. Tke prospects for adequate protection of the public and the 
likelihood of reasonable rehabilitation of the juvenile (if he 
is found to have committed the alleged offense) by the use of 
procedures, services and facilities currently available to the 
Juvenile Court. 

Although different jurisdictions have different procedures and criteria 

for waiver, the mere existence of a waiver mechanism is indicative of the 

conflict between the traditional rehabilitative goal of the juvenile court and 

the need to protect society from youth who commit serious and violent crimes. 1 

Attempts to resolve--or at least mitigate--this conflict have been a focal 

point of juvenile justice policy debates in Minnesota for the past several years. 

1
see, for example, Marshall Young, "Waiver From a Judge's Standpoint," 

in Hall, Major Issues, p. 309; and Feld, "Juvenile Court Legislative Reform 
and the Serious Young Offender: Dismantling the 'Rehabilitative Ideal,"' 
Minnesota Law Review 55 (1980):170-171. 



THE MINNESOTA CONTEXT 

In Minnesota, a child who is at least 14 and who is alleged to have 

violated a state or local law or ordinance may be referred for prosecution 
1 as an adult if certain procedural and substantive requirements are met. 

Prior to 1980, a decision to refer or "certify" a child for adult prosecution 

was contingent on the court's finding that the child was not suitable to treat

ment, or that the public safety was not served, by handling the child within 

the juvenile court. Although a finding that a child is unamenable to treatment 

or is a threat to the public safety still is necessary for a waiver of juvenile 

court jurisdiction, the 1980 legislature attempted to specify more clearly the 

factors which might justify such a finding. The Juvenile Court Act was re

vised to include a definition of the circumstances which establish "a prima 

facie case that the public safety is not served or that the child is not suit-
2 able to treatment under the provisions of laws relating to juvenile courts." 

According to these statutory revisions, a prima facie case for reference 

is established if the child was at least 16 at the time of the alleged offense 

and meets any of the following conditions: 3 

(1) Is alleged by delinquency petition to have committed an aggravated 
felony against the person and (a) in committing the offense, the 
child acted with particular cruelty or disregard for the life or 
safety of another; or (b) the offense involved a high degree of 
sophistication or planning by the juvenile; or 

(2) Is alleged by delinquency petition to have committed murder in 
the first degree; or 

(3) Has been adjudicated delinquent for an offense committed within 
the preceding 24 months, which offense would be a felony if 
committed by an adult, and is alleged by delinquency petition to 
have committed murder in the second or third degree, manslaughter 
in the first degree, criminal sexual conduct in the first degree 
or assault in the first degree; or 

1 These requirements are set forth in Minn. Stat. 260.125. 

2M. inn. Stat. 260.125, Subd. 3. 

3sections (3), (4), and (5) were amended in 1981 to remove the requirement 
that delinquency be adjudicated for felony offenses committed within the pre
ceding 24 months. It is now sufficient to show that such felony offenses were 
admitted or proven in court. 
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(4) Has been adjudicated for two offenses, not in the same behavioral 
incident, which offenses were committed within the preceding 24 
months and which would be felonies if committed by an adult, and 
is alleged by delinquency petition to have committed manslaughter 
in the second degree, kidnapping, criminal sexual conduct in the 
second degree, arson in the first degree, aggravated robbery, or 
assault in the second degree; or 

(5) Has been previously adjudicated delinquent for three offenses, none 
of which offenses were committed in the same behavioral incident, 
which offenses were committed within the preceding 24 months and 
which offenses would be felonies if committed by an adult, and is 
alleged by delinquency petition to have committed any felony other 
than those described in (2), (3) or (4). 

Essentially, the statutory changes allow a prosecutor to present a prima 

facie case for referral based on the juvenile's age, alleged offense, and past 

record. If a prima facie case is unrebutted--that is, if the defendant does 

not introduce significant evidence bearing on the issues of suitability for 
1 treatment and dangerousness--referral for adult prosecution will occur. The 

effect of the statutory changes is to initially shift the burden of proof from 

the prosecutor to the defendant in reference cases where the juvenile is at 

least 16 and meets the specified conditions. On the introduction of significant 

evidence bearing on the allegations of unamenability and dangerousness, the 

burden of proof moves back to the prosecutor. Previously, the Minnesota Supreme 

Court held that a juvenile's age and alleged offense were not in themselves 

sufficient to justify a finding of unsuitability to treatment or threat to 
2 public safety. With legislative changes made in 1980, however, age and alleged 

offense are in specified circumstances sufficient to justify reference unless 

the juvenile can introduce evidence which demonstrates that he is suitable to 

treatment and will not endanger the public safety if retained in the juvenile 

1In re Welfare of Givens, 307 N.W. 2d 489 (Minn. 1981). In this case the 
state established a prima facie case for referral by showing that the juvenile 
was charged with first-degree murder and was at least 16 at the time of the 
alleged murder. The juvenile was referred for adult prosecution and appealed 
the reference order. The Minnesota Supreme Court, holding that the "appellant 
did not introduce any significant evidence bearing on the issue of amenability 
or dangerousness," affirmed the reference order on the basis of the state's 
establishment of an unrebutted prima facie case. 

2 
In re Welfare of Dahl, 278 N.W. 2d 316 (Minn. 1979). The Minnesota 

Supreme Court vacated the reference order in this case on the grounds that 
"reference was made because of age and seriousness of the crime, neither of 
which meets the statutory requirements." 
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system. Since referral is dependent on a finding of either unsuitability to 
1 treatment or dangerousness, the juvenile presumably must introduce evidence 

bearing on both of these factors if both are mentioned by the prosecutor. 

In sum, while the juvenile court judge retains authority for making the 

reference decision, a prima facie case that a juvenile is not suitable to 

treatment or is a threat to the public safety is established if the juvenile 

is at least 16 and meets certain conditions regarding current charge and past 

record. In situations where a prima facie case cannot be established, unsuit

ability to treatment or dangerousness may be demonstrated according to pre

viously developed standards. Although the Minnesota legislature stopped short 

of requiring the "automatic" referral of juveniles who meet certain conditions, 

it did specify characteristics which create a presumption in favor of reference. 

Reference for adult prosecution is not, however, limited to juveniles meeting 

the legislatively specified conditions. 

1 State v. Hogan, 212 N.W. 2d 664 (Minn. 1973) and State v. Duncan, 
250 N.W. 2d 189 (Minn. 1977). 



STUDY DESIGN AND EXECUTION 

The Supreme Court Juvenile Justice Study Commission's 1976 report described 

reference practices in ten Minnesota counties during 1973-1975, and a later 

study reported data on reference cases in all eighty-seven counties in 1978. 1 

Given the continuing importance of the reference issue as well as recent 

statutory changes in reference criteria, the Commission decided in 1980 that 

further study should be undertaken. The objectives of the present study were: 

(1) to describe the number and characteristics of juveniles who were referred 

to adult courts or were involved in reference proceedings, and (2) to assess the 

impact of recent changes in the Juvenile Court Act which established more 

"objective" standards for reference. 

Data on reference cases was collected in ten counties. The ten-county 

sample included small and medium-sized counties as well as the state's most 

populous urban centers. Hennepin, Ramsey, and Anoka were chosen to represent 

the seven-county metropolitan area and Cass, Goodhue, Lac qui Parle, Lake, 

Nobles, Otter Tail, and Stearns were selected to represent the eighty outstate 

counties. Three counties--Hennepin, Nobles, and Otter Tail--had been included 

in the Commission's 1973-1975 reference study. 

In order to identify changes in reference practices over time the study 

covered a period of three and one-half years -from January 1, 1978 to June 30, 

1981. Delinquency cases were selected for analysis if the juvenile court 

petition was filed during the study period and if reference proceedings were 
2 initiated at some point during the court's consideration of the case. Extensive 

1
supreme Court Juvenile Justice Study 

Supreme Court, November, 1976, pp. 61-78. 
see the Commission's staff report entitled 
Minnesota in 1978," October, 1979. 

Commission, Report to the Minnesota 
For the results of the 1978 survey 
"Certification of Juveniles in 

2
If several petitions were considered simultaneously by the court, the 

date of the initial petition was used to determine whether the case was eligible 
for inclusion in the study. 

-75-



-76-

data on the juvenile's demographic characteristics and offense record, on 

the reference hearing and reference decision, and on the ultimate disposition 

decided upon by either the juvenile or adult court was collected for each 

case from court records. 

To supplement the reference study, similar data was collected for cases 

which were never considered for referral to adult court but which nevertheless 

satisfied the prima facie criteria for reference established by the legislature 

in 1980. The selection of cases for this part of the study is discussed more 
1 fully later in this report. 

1The Commission invites inquiries concerning the research design, data 
collection methods, and analytical procedures used in this study. Questions 
or comments should be addressed to: Research Director, Supreme Court Juvenile 
Justice Study Commission, 114 T.N.A. Bldg., 122 Pleasant St. SE, Minneapolis, 
MN 55455. 



TRENDS IN THE USE OF REFERENCE PROCEEDINGS 

During the course of the study 407 separate reference cases were identified 

and in two-thirds of these cases (273) the court decided in favor of adult 

prosecution. As Table 1 illustrates, reference cases were distributed very 

unevenly among the ten-county sample. Hennepin County provided more than half 

of the cases included in the entire study and more than three-fourths of the 

cases from the metropolitan area. The number of cases per capita was also 

significantly higher in Hennepin County than in either Ramsey or Anoka counties. 

Among the outstate counties reference proceedings were used frequently in three 

counties--Stearns, Otter Tail, and Cass--but were hardly ever used in the four 

remaining counties. 

TABLE 1 

FREQUENCY OF REFERENCE PROCEEDINGS 
(January, 1978 through June, 1981) 

Cases 
Initiated Cases 

(Motion Filed) Referred 

Metropolitan Sample: 
Hennepin . . . 231 133 
Ramsey . 62 42 
Anoka . . . . ll• 11 

Outstate Sample: 
Stearns 39 36 
Otter Tail 30 24 
Cass . . . . 24 22 
Lake . . . . . 5 4 
Nobles . . . 2 1 
Lac qui Parle . . . 0 0 
Goodhue . 0 0 

Total Sample: 407 273 
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Per Cent 
Referred 

57.6% 
67.7% 
78.6% 

92.3% 
80.0% 
91. 7% 
80.0% 
50.0% 

0.0% 
0.0% 

67.1% 
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Fig. 1. Trends in the use of reference proceedings in three 
metropolitan counties, 1978-1981. The seven time periods along the 
horizontal axis refer to the date of the initial reference petition. 

--------- Broken Line: Number of reference cases initiated. 

Solid Line: Number of referrals to adult court. 
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Metropolitan Counties 

The graphs in Figure 1 illustrate trends in the use of reference pro

ceedings over the course of the study period in Hennepin, Ramsey, and Anoka 

counties. The study period (January, 1978 to June, 1981) was divided into 

seven time periods each one-half year in length. Since the new reference 

standards allowing establishment of a presumptive case for reference went 

into effect on August 1, 1980, it is likely that changes attributable to the 

new legislation would have begun to appear during the July-December 1980 

period and would have become fully evident during the January-June 1981 period. 

As Figure 1 demonstrates, Hennepin County experienced an increase in the 

number of juveniles referred for adult prosecution at the very end of the 

study period. There was no noticeable increase, however, in the number of 

reference cases initiated by the county attorney. The rise in actual referrals 

to adult court was due not to additional cases in which reference proceedings 

were initiated but rather to an increase in the percentage of reference motions 

granted. For 1978, 1979, and 1980 slightly more than half of the motions for 

referral (53.4%) were granted by the court, while 84.9% of the cases initiated 

during the January-June 1981 period resulted in referral to adult court. 

Neither Ramsey nor Anoka counties experienced substantial changes similar 

to the kind found in Hennepin County. As Figure 1 indicates, the use of 

reference proceedings increased very gradually in Ramsey County during the 

middle of the study period, but the number of reference cases initiated as 

well as the number of juveniles referred actually declined slightly towards the 

end of the period, after the 1980 legislative revisions were implemented. In 

Anoka County, no increase in the use of reference proceedings was found. 

Examination of the demographic characteristics and delinquency records of 

juveniles for whom reference proceedings were initiated in the metropolitan 

counties confirms that the use of reference during the study period was marked 

more by the persistence of old patterns than by dramatic change. Where change 

did occur, it did not seem to be related directly to the establishment of new 

reference criteria. 
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TABLE 2 

PROFILE OF JUVENILES INVOLVED IN REFERENCE 
PROCEEDINGS IN METROPOLITAN COUNTIES 

Before New After New 
Statute Implemented Statute Implemented 

Number Percent Number Percent 

Total Number . . . . . . . . . . 231 100.0% 76 100.0% 

Age at Time of Offense: 
14 . . . . . . 9 3.9% 2 2.6% 
15 . . . . . 23 10.0% 7 9.2% 
16 . . . . . 67 29.0% 19 25.0% 
17 132 57.1% 48 63.2% 

Race: 
White . . . . . . . . 130 56.3% 32 42.1% 
Black . . . . . . . . 63 27.3% 21 27.6% 
Native American . . 27 11. 7% 20 26.3% 
Other/Unknown . . . 11 4.8% 3 4.0% 

Primary Offense: 
Violent Felony . . . . 127 55.0% 37 48.7% 
Property or Drug Felony . 99 42.9% 38 50.0% 
Misdemeanor . . . . . 5 2.2% 1 1.3% 

Number of Prior Felonies 
Admitted or Proven (ave.) . . . . 3.50 3.22 

Number of Prior Violent Felonies 
Admitted or Proven (ave.) . . . . .47 .so 

Number of Years from First 
Delinquency Petition to 
Reference Petition (ave.) . . . . 3.09 yrs 3.28 yrs 

Prior Committment to 
Commissioner of Corrections: 

Yes . . . . . . . . 90 39.0% 40 52.6% 
No . . . . . . . 141 61.0% 36 47.4% 

NOTE: The prima facie criteria for reference went into effect on August 
1, 1980 and apply to offenses committed after that date. The right-hand column 
includes only those cases in which one or more of the alleged offenses occurred 
after August 1, 1980. 
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Most juveniles involved in reference proceedings in the metropolitan 

counties were seventeen years of age at the time of the offense. Many had 

already turned eighteen before the reference process was completed. Over 

98% were males. The age and sex profile of juveniles involved in reference 

proceedings remained basically unchanged during the study period, but the 

proportion of minority youth increased substantially. (See Table 2.) Blacks 

and Native Americans accounted for 39.0% of reference cases before the new 

statute was implemented and 53.9% after implementation. The greater proportion 

of Blacks and Native Americans cannot, however, be attributed to the new 

reference statute. Additional data collected by the Commission indicates that 

white youths, not minority youths, constitute the great majority of juveniles 
1 

whose records meet the requirements of a prima facie case for reference. Had 

reference practices been significantly influenced by the newly-enacted prima 

facie criteria, minority involvement would have decreased rather than increased. 

Little change occurred in the offense and prior record characteristics of 

juveniles considered for reference during the study period. (See Table 2-) 

Although legislative debate over the need for reform in reference criteria often 

centered around violent offenders, it is interesting to note that the proportion 

of juveniles accused of violent felonies failed to increase, and actually 

declined slightly, after the new legislation became effective. 2 After August, 

1980 slightly over half (51.3%) of the juveniles for whom reference was sought 

in the metropolitan counties were charged solely with property or drug felonies 

or with misdemeanors. Burglary was the most common offense for which reference 

was sought--both before and after August, 1980. 

Table 2 also indicates that, even though the state institutions at Red Wing 

and Sauk Centre are generally considered to be the last treatment options within 

the juvenile system, only about half of the juveniles involved in certification 

1 As a supplement to the reference study, data was collected on cases 
meeting the prima facie criteria, regardless of whether the prosecuting authority 
had moved for reference. In the three metropolitan sample counties, 69.6% of 
the juveniles meeting the prima facie criteria were Caucasian, 26.6% were 
minority youths, and 3.8% were of unknown racial background. 

2 The category of violent felonies includes Murder I, II, and III, Manslaughter 
I and II, Criminal Negligence Resulting in Death, Assault I, II and III, Criminal 
Sexual Conduct I, II, III and IV, Kidnapping, False Imprisonment, Coercion, 
Terroristic Threats, Aggravated Robbery, and Simple Robbery, as well as attempts 
to commit any of the above. 
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cases after August, 1980 had previously been committed to a state institution. 

Prior to that, only 39.0% had previously been committed. While the existence of 

change appears to be undeniable, it cannot be attributed to the new reference 

statute. Once again, the direction of change is the opposite of what one might 

have expected, since the establishment of a prima facie case should presumably 

have reduced the prosecutor's burden of showing that suitable treatment options 

within the juvenile system had been exhausted. 

Outstate Counties 

An entirely different pattern of change emerged in the seven outstate 

counties. The overall trend is depicted in Figure 2. Referrals to adult 

court remained virtually constant during the early and middle segments of the 

study period and then dropped precipitously thereafter. An average of thirty 

juveniles per year had been certified through the middle of 1980, but only 

three were referred during the last six months of the study period. Along with 

the decline in the use of reference came substantial changes in the kinds of 

cases referred to adult court. 

20 
18 
16 
14 
12 
10 

8 
6 
4 
2 

20 ___ .......... _ 
17 __ .,.. ____ 17 17 

_::..- -------~ 
---- 16 ' 

15 15 ' 
' ' :-... 

3 

0------------------------------------
Jan-Jun 

1978 
Jul-Dec 

1978 
Jan-Jun 

1979 
Jul-Dec 

1979 
Jan-Jun 

1980 
Jul-Dec 

1980 
Jan-Jun 

1981 

Fig. 2. Trends in the use of reference proceedings in seven 
outstate counties combined, 1978-1981. 

Broken Line: Number of reference cases initiated. 

Solid Line: Number of referrals to adult court. 
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Previous studies conducted by the Commission demonstrated that the 

purposes for which reference to adult court is used have in the past varied 

greatly across the state. In the metropolitan area, especially in Hennepin 

and Ramsey counties, reference was used primarily for relatively serious or 

habitual offenders who were eventually incarcerated in state prisons or county 

workhouses upon conviction in adult court. The intent was to utilize the more 

severe sanctions available in the adult system. In contrast, the outstate 

counties as a group used reference primarily for misdemeanor and underage 

offenders. 1 Juveniles were referred for minor offenses because traditional 

forms of juvenile court treatment, such as probation or counseling, were thought 

to be unnecessary or excessive. Most certified juveniles were ordered by the 

adult court to pay a small fine, typically under $50. A smaller number received 

a short jail term, usually less than a month, as their sentence. 

Data collected for the present study indicates that this pattern persisted 

in many outstate counties until 1980, when juvenile courts were granted the 

authority to levy fines of up to $500. The authority to order fines as dis

positions was not part of the reference statute but was contained in the same 

omnibus juvenile court bill as the reference criteria and also became effective 

on August 1, 1980. Before then, 60.9% of the juveniles considered for reference 

in the outstate counties were charged solely with misdemeanor or age-related 

offenses, 29.3% were charged with a property or drug felony, and only 9.8% were 

charged with a violent felony. The most common offense was possession or 

consumption of alcohol. Fewer than one-fourth (21.7%) had prior records 

involving felonies which were admitted or proven in court. Proceedings were 

conducted quickly and informally. The adult arraignment and the sentencing 

hearing often occurred immediately after the reference hearing and were presided 

over by the same judge. Defense counsel was present at only about half (55.4%) 

of the reference hearings. Slightly less than two-thirds of the juveniles 

convicted in adult court received a fine as their primary sentence. 

1It would be misleading to infer that this generalization applied uniformly 
among the outstate counties. Reference practices were determined primarily by 
local policies established by individual judges in individual counties. Thirty
three outstate counties reported no referrals in 1978, while fourteen counties 
reported five or more and accounted for more than two-thirds of referrals out
side the metropolitan area. See the Commission's staff report "Certification of 
Juveniles in Minnesota in 1978, 11 October, 1979. 



~84-

The existence of two contrasting reference patterns--one predominant 

in the metropolitan area and one common in outstate Minnesota--can no longer 

be taken for granted. The dramatic decline in the use of reference in the 

outstate counties, identified in Figure 2, can be attributed entirely to a 

decline in referrals for minor offenses. Prior to implementation of the fining 

authority, juvenile courts in the seven-county outstate sample had referred an 

average of 20.8 juveniles per year for misdemeanors or underage offenses, and 

adult courts had imposed fines on juveniles in 16.4 cases per year. From 

January to June of 1981, however, only one juvenile was referred solely for a 

misdemeanor and only one juvenile received a fine as his primary sentence in 

adult court. Meanwhile, the number of referrals for felony-level offenses, 

which was never very large, remained constant. 1 

Further confirmation of the effect of the fining authority can be obtained 

from preliminary data collected by the State Court Administrator's newly

established State Juvenile Information System (SJIS). The Commission's 1978 

statewide survey found that in 1978 Morrison County had certified fifty juveniles, 

or more than one-sixth of the total number for the entire state; forty-eight of 

the juveniles referred had been charged with misdemeanors or age-related 

offenses and forty-seven received fines in adult court. SJIS data indicates that 

the juvenile court in Morrison County granted only one motion for referral 

during the five-month period immediately following implementation of the fining 

authority. 

In the outstate sample, only eight reference cases were found in which one 

or more of the alleged offenses was committed after August 1, 1980. Of the 

eight juveniles, six (75%) were accused of felony offenses and six had previous 

felony records. While the number of cases is very small, the evidence indicates 

that reference proceedings are now being used in outstate Minnesota primarily 

for more serious offenders. 

1 In the seven outstate counties included in the study, the number of cases 
in which reference was sought for alleged felonies was as follows: five cases 
from July-December 1979, five cases from January-June 1980, five cases from 
July-December 1980, and four cases from January-June 1981. 



EFFECT OF THE PRIMA FACIE CRITERIA 

The legislature's intent in providing criteria for the establishment 

of a prima facie case for reference was to clarify existing reference stan

dards and to increase the likelihood that serious offenders would be re

ferred to adult court. In effect, the legislature established its own 

definition of the serious juvenile offender using the variables of age, 

alleged offense, and prior record. Juveniles who fit the definition are 

now presumed by law to be not suitable for treatment and to present a threat 

to public safety. Juveniles must present evidence to rebut this presumption 

in order to avoid adult prosecution. 

As pointed out earlier the newly enacted standards do not require 

"automatic" referral of juveniles who meet the criteria. Prosecutors may still 

decide not to seek reference and judges may still find that the youth should be 

retained within the juvenile system. When the legislation was passed, many 

questions remained unanswered: How large is the class of juveniles defined by 

the criteria? Would prosecutors and judges interpret the criteria as a 

strict mandate for reference or as a set of advisory guidelines? Would 

juveniles meeting the criteria in fact be more frequently certified? 

To address these questions, the Commission supplemented its reference 

study by collecting data on juveniles who satisfied the prima facie criteria, 

dl f h h f d . h d b . . . d l C d regar ess o wet er re erence procee ings a een initiate. ourt recor s 

were searched in the ten sample counties to identify all juveniles meeting the 

criteria during three separate time periods: January-June, 1979; January-June, 

1980; and January-June, 1981. Inclusion of the supplemental data makes 

1For purposes of this study, the term prima facie criteria refers to the 
criteria specified in Minn. Stat. 260.125 Subds. 3(2), 3(3), 3(4), and 3(5). 
These criteria are based solely on the juvenile's age, the offense alleged by 
petition, and prior record. There is another section of the new reference 
statute--Subd. 3(1)--which states that a prima facie case is established if 
the child "is alleged by delinquency petition to have committed an aggravated 
felony against the person and (a) in committing the offense, the child acted 
with particular cruelty or disregard for the life or safety of another; or 
(b) the offense involved a high degree of sophistication or planning by the 
juvenile." The data presented here excludes this section for two reasons. 
First, while age, alleged offense, and prior record are objective variables, 
terms like "particular cruelty" or "high degree of sophistication" are highly 
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it possible to examine the extent to which reference decisions conformed to 

the prima facie criteria during three comparable time periods. The complete 

research design is depicted schematically in the chart below, where "X" 

indicates the time periods for which data was collected. 

~ 
Jan- Jul- Jan- Jul- Jan- Jul- Jan-
June Dec June Dec June Dec 

e 1978 1978 1979 1979 1980 1980 

Cases in which reference 
X X X X X X motion was filed 

Cases in which prima facie 
X X criteria were met 

The new reference statute enacted in 1980 states that the offense to 

be used in applying the prima facie criteria is the offense alleged by the 

prosecutor on the delinquency petition. It should be noted, however, that 

June 
1981 

X 

X 

this is frequently not the same offense which is ultimately admitted or proven 

in court. Application of the prima facie criteria would yield quite different 

results if the offense actually sustained in court were utilized. For example, 

throughout the entire 42-month study period, 56 juveniles certified to adult 

court in the ten-county sample possessed records sufficient to meet the prima 

facie criteria, but 20 of these (35.7%) would not have met the criteria if the 

offense for which they were eventually convicted in adult court had been utilized 

instead of the offense alleged by petition. Dismissal of charges accounted 

for 4 cases in which the criteria would no longer have been satisfied and 

reduction of charges accounted for 16 cases. There are, it appears, many 

instances in which a prima facie case may "deteriorate" between the point of 

petition and the point of conviction. It is important to reiterate, therefore, 

that the offense alleged by petition was utilized in this study to determine 

whether a particular case satisfied the presumptive criteria. 

subjective concepts which are open to interpretation and dispute. This 
section thus defeats the purpose for which objective criteria were established. 
Second, throughout the entire study reported here, only one case was found in 
which Subd. 3(1) was cited in the order for reference as a reason for certifi
cation. 
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According to the initial version of the criteria enacted in 1980, the 

number of delinquency adjudications for felony offenses committed in the 

previous two years was to be used to determine whether the juvenile's prior 

record was sufficient to establish a prima facie case. (In Minnesota, an 

adjudication of delinquency is a decision separable from the admission or 

proof of an offense.) One year later, the legislature modified the criteria 

by eliminating the requirement for an adjudication. Since August, 1981, any 

felony offenses committed during the previous two years which were admitted 

or proven in court can be counted towards a prima facie case. Since the 

adjudications standard was in effect at the time the study was conducted, it is 

the one used in the following analysis. Examination of the data indicates that, 

while elimination of the adjudication requirement will add slightly to the 

number of cases qualifying as prima facie cases, the general conclusions 

reached in this study would be the same regardless of the particular definition 

·1· d l uti ize. 

Table 3, which presents the results of the search process, indicates that 

the number of prima facie cases identified in the ten sample counties was 

rather small. Only six cases were found outside the metropolitan area during 

the three time periods studied. The new criteria thus appear to be virtually 

1The following chart illustrates the number of cases meeting the prima 
facie criteria when felony offenses admitted or proven in court are used to 
determine the juvenile's prior record. The number in parentheses is the 
number of cases meeting the prima facie criteria when the adjudication require
ment is used. The gap between the two definitions narrowed toward the end 
of the study period, numbering only four cases from January to June 1981: 

Jan-June 1979 Jan-June 1980 Jan-June 1981 

Hennepin 25 (19) 28 (24) 23 (22) 
Ramsey N/A 9 (3) 8 (5) 
Anoka 4 (4) 0 (0) 2 (2) 
Outstate Sample 2 (2) 3 (3) 1 (1) 

31 (25)i~ 40 (30) 34 (30) 

i<minus Ramsey 
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irrelevant to the kinds of delinquency matters heard in outstate courts. 

Hennepin County alone contributed well over two-thirds of the total number 

of cases. Table 3 also reveals that there was no decline in the number of 

juveniles meeting the criteria after the new reference statute went into 

effect. The study thus fails to provide support for the proposition ad

vanced by some that the new criteria would deter significant numbers of 

serious offenders from committing further crimes. 

County 

Hennepin 
Ramsey 
Anoka 
Outstate 

TABLE 3 

NUMBER OF PRIMA FACIE CASES IDENTIFIED 
DURING SELECTED TIME PERIODS 

Jan-June Jan-June Jan-June 
1979 1980 1981 

19 24 22 
N/A 3 5 

4 0 2 
Sample 2 3 1 

Counties 
* Total 25 30 30 

* Excluding Ramsey County. Due to a changeover in record-keeping 
procedures, 1979 data was not readily obtainable in Ramsey County. 

Table 4 presents data on the extent to which reference proceedings were 

used in the prima facie cases found in Hennepin County, the only county 

where the number of cases identified was sufficient for detailed analysis. 

From January through June of 1981, prosecutors sought reference in 12 cases 

(54.5%) and judges ordered certification in 10 cases (45.4%). Each of these 

percentages is greater than the percentages reported for earlier periods, 

though the increase was rather modest, especially when January-June, 1979 

is used as the basis for comparison instead of January-June, 1980. 
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TABLE 4 

REFERENCE PROCEEDINGS INVOLVING JUVENILES 
MEETING PRIMA FACIE CRITERIA: 

HENNEPIN COUNTY 

Jan-June Jan-June 
1979 1980 

Total Prima Facie Cases 19 (100%) 24 (100%) 

Reference Proceedings 
Initiated . . . 8 (42.1%) 8 (33.3%) 

Referred to Adult Court 6 (31. 6%) 3 (12.5%) 

Jan-June 
1981 

22 (100%) 

12 (54.5%) 

10 (45.4%) 

Despite the increased use of reference depicted in Table 4, the 

evidence still indicates that reference decisions did not match the prima 

facie criteria very closely. Prosecutors in Hennepin County decided to 

seek reference for little more than half of the juveniles (12 of 22) who 

met the criteria during the first half of 1981. Fewer than half (10 of 22) 

were actually certified. Conversely, prima facie cases accounted for only 

34~3% (12 of 35) of the cases in which reference proceedings were initiated 

during the same time period, and 34.5% (10 of 29) of the cases actually 

certified. Thus even after the new reference statute was passed, almost 

two-thirds of the juveniles certified did not have records which qualified 

as prima facie cases. 

Earlier it was reported that the number and percentage of reference 

motions granted in Hennepin County increased significantly after the new 

reference statute was implemented, particularly from January through June, 

1981. Can the increase in certifications be attributed primarily to the 

new reference criteria? The data indicates that the answer is "no". 

Figure 3 illustrates, for example, that the number of referrals to adult court 

increased significantly for juveniles who .failed to meet the criteria as 

well as for those who did meet the criteria. Some factors other than the 

prima facie criteria alone must have brought about the rise in certifications 

that was reported. 
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Fig. 3. Relationship of prima facie criteria to reference for 
adult prosecution in Hennepin County, 1978-1981. 

Solid Line: Total number of referrals to adult court. 

Broken Line: Number of referrals which failed to meet 
prima facie criteria. 

• • • ... • •· • • .. • • • • • Dotted Line: Number of referrals which satisfied 
prima facie criteria. 

To summarize, no county in the study experienced a significant increase 

in reference cases and no county except Hennepin experienced an increase in 

actual referrals. Even the increase in referrals observed in Hennepin County 

cannot, for the most part, be attributed to the prima facie criteria. Despite 

some changes in the processing of juveniles who met the prima facie criteria, 

it appears that prosecutors and judges did not, in practice, find the new 

criteria particularly useful as guides for decision-making. During the first 

half of 1981 prosecutors in Hennepin County sought reference for slightly more 

than half of the juveniles meeting the prima facie criteria. Conversely, only 

about one-third of the juveniles on whom reference motions were filed met the 

criteria. 
The failure of the criteria to influence reference practices more exten-

sively appears to stem from the fact that the criteria are poor measures of 

the seriousness of juvenile misbehavior. The research team discovered many 

instances involving property offenders who, though satisfying the technical 
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requirements for a prima facie case, were relative newcomers to the juvenile 

court and had been exposed to very few of the resources available within the 

juvenile system. In most cases of this type, prosecutors did not seek 

reference. (See Table 5 for further information on cases in which no motion 

for reference was filed.) On the other hand, the research team reviewed 

many cases in which the juvenile possessed a lengthy felony record, had been 

exposed to the whole range of treatment options within the system, and yet 

failed to meet the prima facie criteria. 1 

TABLE 5 

PROFILE OF JUVENILES MEETING PRIMA FACIE 
CRITERIA IN HENNEPIN COUNTY 

Total Number .•. 

Primary Offense: 
Violent Felony .•.... 
Other Felony or Misdemeanor •. 

Number of Prior Felonies 
Admitted or Proven (average) .. 

Number of Prior Violent Felonies 
Admitted or Proven (average) 

Number of Years from First 
Delinquency Petition to 
Reference Petition (average) 

Prior Commitment to 
Commissioner of Corrections: 

Yes . • . • . • • • • 
No . . . . . . . . . . 

Reference Motion 
Was Not Filed 

Number 

37 

8 
29 

4.11 

.11 

Percent 

100.0% 

21.6% 
78.4% 

1.54 yrs 

6 
31 

16.2% 
83.8% 

Reference Motion 
Was Filed 

Number 

28 

17 
11 

4.50 

.68 

Percent 

100.0% 

60. 7% 
39.3% 

3.20 yrs 

15 
13 

53.6% 
46.4% 

NOTE: This table is based on 65 cases in which the petition was filed 
between January and June of 1979, 1980, or 1981 and in which the prima facie 
criteria as initially enacted were satisfied. 

1
rt should be noted that, although data has been presented primarily 

for Hennepin County only, several examples of the kinds of cases discussed 
in this paragraph were found in other counties as well. There is little 
reason to believe that Hennepin County's experience using the prima facie 
criteria has been unusual in this respect. 
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Table 6 illustrates some systematic differences between juveniles who met 

the prima facie criteria and those who were processed as reference cases in 

Hennepin County. Juveniles who met the criteria had on the average more prior 

felony offenses, but fewer previous violent felonies. Most were charged only 

with property or drug offenses, while the juveniles processed as reference 

cases were primarily charged with violent offenses. Juveniles who met the 

criteria had spent less time within the juvenile justice system, and fewer 

among this group had ever been committed to a state correctional institution. 

In short, the profile of juveniles identified by the prima facie criteria 

differed significantly from the profile of juveniles deserving of reference 

in the eyes of prosecutors and the courts. 

TABLE 6 

COMPARISON OF PRIMA FACIE CASES AND REFERENCE 
CASES IN HENNEPIN COUNTY DURING 

SELECTED TIME PERIODS 

Total Number ... 

Primary Offense: 
Violent Felony •...... 
Other Felony or Misdemeanor. 

Number of Prior Felonies 
Admitted or Proven (average) •. 

Number of Prior Violent Felonies 
Admitted or Proven (average) 

Number of Years from First 
Delinquency Petition to 
Present/Reference Petition (average) 

Prior Commitment to 
Commissioner of Corrections: 

Yes . 
No 

Prima Facie 
Criteria Met 

Number Percent 

65 

25 
40 

4.28 

.35 

100.0% 

38.5% 
61.5% 

2.25 yrs 

21 
44 

32.3% 
67.7% 

Motion for 
Reference Filed 

Number Percent 

109 

61 
48 

3.19 

.52 

100.0% 

56.0% 
44.0% 

3.44 yrs 

48 
61 

44.0% 
56.0% 

NOTE: The left-hand column includes all cases in which the petition was 
filed between January and June of 1979, 1980, and 1981 and in which the require
ments for a prima facie case were met. The right-hand column includes all 
cases in which the petition was filed during the same time period and in which 
a motion for reference was filed .. There are 28 cases which are counted in 
both columns. 



POLICY IMPLICATIONS 

The legislature's adoption of "objective" criteria which would establish 

a prima facie case for waiver of juvenile court jurisdiction was intended to 

enhance the probability that serious or violent offenders would be certified 

and to increase the consistency and predictability of reference decisions. 

These intended effects have not occurred to date. Although there have been 

some changes in the number and kind of juveniles certified for criminal 

prosecution in Minnesota, these changes appear to be the result of factors 

other than the prima facie standards. Furthermore, the prima facie criteria 

do not appear to be reliable guides to the reference decisions actually being 

made by prosecutors and judges and do not provide an adequate measure of 

serious delinquent behavior. 

The use of reference for minor offenders in outstate counties declined 

dramatically after the juvenile court was granted the authority to levy fines 

of up to $500. Before that time, juveniles charged with relatively minor 

offenses were often referred to adult court because traditional juvenile court 

dispositions were thought to be inappropriate. Once referred, these juveniles 

typically were given a sentence which included a small fine. When the juvenile 

court was given fining authority, referral of such cases was no longer necessary. 

While the number of cases is quite small, it appears that reference is 

now being used in outstate Minnesota primarily for more serious juvenile 

offenders. Very few cases petitioned into court in the outstate counties, 

however, meet the legislatively established prima facie criteria. In the three 

six-month periods examined (January through June of 1979, 1980, and 1981), 

only six prima facie cases were found among all the cases petitioned into court 

in the seven non-metropolitan counties included in the study. The recently 

adopted criteria thus seem to be irrelevant to the kinds of delinquency matters 

heard in most of Minnesota's juvenile courts. 

In the three metropolitan counties (Anoka, Hennepin, and Ramsey) included 

in the Commission's study, a different situation emerged. In these counties 

the number of juveniles considered for reference was greater than in the out

state counties and nearly 98% of those considered were charged with felony-level 

·-93-
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offenses. Reference never was routinely utilized in the metropolitan areas 

for misdemeanor or underage offenders; these counties therefore did not exhibit 

the change in reference practice attributable to the fining authority that 

was found in outstate Minnesota. In fact, in the metropolitan counties the 

use of reference during the forty-two month study period was marked more by 

the persistence of patterns than by their change. No significant change was 

found either in the number or characteristics of juveniles considered for 

reference or, with one exception, in the number or characteristics of juveniles 

actually certified. The exception to this generalization occurred in Hennepin 

County where there was an increase in the number of juveniles who were actually 

referred. This increase reflects an increase in the percentage of reference 

motions granted rather than an increase in the number filed and appears to 

have resulted from changed judicial practice within the county rather than from 

the establishment of the prima facie criteria. Most of the reference cases 

initiated in Hennepin County are now negotiated prior to a hearing on the 

reference motion. Juveniles on whom a reference motion is filed are given the 

opportunity to agree to a charge and sentence in criminal court as a condition 

of their referral and subsequent guilty plea. They thus exchange the reference 

process and the possibility of being retained in the juvenile system for a 

certain result in the criminal system. 

After implementation of the 1980 legislation, Hennepin County also 

evidenced a slight increase in the proportion of juveniles referred to adult 

court who met the prima facie criteria. Even so, however, in approximately 

two-thirds of the twenty-nine cases referred in the first six months of 1981 

(after the revised statute came into effect), the juveniles did not meet the 

presumptive criteria. Based on an examination of juveniles involved in reference 

proceedings in Hennepin County, it would appear that reference continues to be 

sought and to be granted in many cases in which a prima facie case cannot be 

established. 

Even if juveniles who did not meet the presumptive criteria were certified, 

it might be expected that most juveniles who did meet the criteria also were 

referred for criminal prosecution. Meeting the criteria in itself creates a 

presumption that certification is the appropriate course of action. In Hennepin 

County, however, which was the only county in the study in which the number of 

prima facie cases was sufficient to justify further analysis, many juveniles 

who met the criteria were not even considered for reference. In the first six 
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months of 1981 (after the statutory revisions were made) twenty-two juveniles 

who were petitioned into court met the requirements for establishing a prima 

facie case. Reference was sought in only twelve and granted in only ten of 

those twenty-two cases. 

To be sure, the prima facie criteria were not intended to provide for the 

"automatic" referral of certain juveniles. It was understood that discretion 

would remain with the juvenile court judge and that exceptions would occur. 

Yet, the large number of exceptions suggests that the criteria do not adequately 

reflect the wealth and variety of information and opinion considered in making 

reference decisions. This contention is supported by the fact that important 

differences in offense record and treatment history separate juveniles who meet 

the criteria from juveniles who are processed as reference cases. 

In sum, the adoption of prima facie criteria for reference seems to have 

had little effect on the number or kind of juveniles certified for criminal 

prosecution in Minnesota. Changes which have occurred have been the result of 

other factors. The decline in certification in outstate counties is clearly 

attributable to the granting of fining authority to the juvenile courts. 

Juveniles charged with relatively minor offenses who at one time would have 

been referred to adult court for imposition of a fine can now be handled within 

the juvenile court. Similarly, while Hennepin County has witnessed an increase in 

the number of reference motions granted (but not in the number of motions filed), 

this increase most likely is due to changes in judicial practice rather than 

to changes in the reference statute. 

The prima facie criteria do not provide reliable guides to reference 

decisions. Many juveniles are referred who are judged unamenable to treatment 

or a threat to public safety even though they do not meet the established 

criteria. And many who do meet the criteria are, with good reason, not considered 

for reference. Had the new reference criteria provided for "automatic" certifi

cation, it is clear that many juveniles thought by prosecutors and judges to be 

inappropriate candidates for reference would nonetheless have been tried as 

adults. The kinds of simple, "objective" criteria established do not provide 

sufficient or useful guidelines for deciding which juveniles should be referred 

for criminal prosecution. Other factors--such as the particular circumstances 

of the crime and the juvenile's age, sophistication, past offense record, and 

previous treatment history--continue to be salient in the reference decision. 






